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Introduction
The question of whether and to what extent local police should be involved in the enforce-

ment of federal immigration law has sparked considerable debate in the current political cli-
mate. Local police departments are no doubt fielding concerns from political leaders and
residents about this issue and are struggling to determine how to respond. Some police depart-
ments may view civil violations of immigration law as being similar to violations of criminal
laws, and thus consider immigration enforcement as inherent in their law enforcement role.
They may also welcome a closer collaboration with federal authorities on these issues. At the
same time, however, some police departments may view direct involvement in federal immi-
gration law enforcement as being in tension with their traditional models of policing. Local en-
forcement of immigration law also does not mesh well with public safety models of policing,
since immigrants commit criminal offenses at lower rates than their citizen neighbors1 and local
police are already charged with the task of arresting individuals who do violate criminal laws.
In addition, local enforcement of immigration law does not appear to fit neatly into community-
basedmodels of policing. Asmany police departments and community advocates have observed,
fear of deportation undermines the ability of police to garner trust in immigrant communities
and dissuades residents from contacting the police to report crime or otherwise engage in prob-
lem-solving partnerships.2

Despite these disconnects, some localities have chosen to get involved in the direct enforce-
ment of immigration law, either by asserting that they have the inherent authority to enforce
federal immigration law or by entering into agreements with federal agencies. They have re-
vised their policing model to focus on the enforcement of an entirely different set of laws. In
doing so, however, some localities have not fully considered the legal challenges inherent in fed-
eral immigration law enforcement and the very real possibility that their actionsmay violate the
rights of the residents in their communities.
This paper seeks to address these issues by delving into the legal complexities of local en-

forcement of immigration law and their implications for local liability. Who is directly affected
by the local enforcement of immigration laws and what rights do they have? What legal issues
do local police face if they become involved in enforcing immigration law on the street, in peo-
ple’s homes and workplaces, and in local jails? How is immigration enforcement different from
criminal law enforcement?What kind of liability do localities expose themselves to by taking on
immigration enforcement duties? To what degree can police count on other institutions to pro-
vide checks and balances that will mitigate these potential liabilities?
As this paperwill show, immigration enforcement is a complex business. The nuances of im-

migration law and the changing demographics of American communities create an environment
ripe for violation of the myriad rights of both immigrants of any status as well as citizens. The
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arrest, detention, and/or transfer of custody of citizens and residents with lawful immigration
status, the use of racial profiling to target immigrants without status, and the unlawful arrests,
stops, and searches of immigrants in their homes and communities all raise real risks of liabil-
ity for localities. The role of enforcing federal immigration law essentially requires localities to
become familiar with a completely different set of rules of engagement by officers, thereby blur-
ring lines about permissible police action and leading to the violation of the rights of the resi-
dents of the communities they seek to protect and serve.
The ultimate choice of any locality on its role in immigration enforcementwill involve awide

range of factors. As part of the calculus, localities should weigh the complexity of the immigra-
tion law enforcement task, the real risk that their actions will violate the rights of people in the
community, and the resulting potential exposure to liability.

I. Rights, Status, and the Changing Demographics of Immigrants
in the United States
Popular discussions of immigration enforcement tend tomake three false assumptions about

the peoplewhowill be affected by local enforcement of immigration law. First, they assume that
noncitizens have little or no rights under local, state, and federal law. Second, they assume that
the precise immigration status of individuals in the community will be easy to identify. Third,
they assume that if enforcement does target an individual who has violated immigration law,
only that individual will be affected by the enforcement action. Because of these false assump-
tions, the debate over local enforcement of immigration law fails to consider significant poten-
tial of liability for violations of the rights of community residents. This section of the paper
clarifies the underlying misconceptions that frame the debate.

A.The Rights of Immigrants in the United States
Regardless of status in the United States, immigrants have numerous rights protected under

the U.S. Constitution and local, state, and federal laws. Some people mistakenly believe that
noncitizens have no rights under the U.S. Constitution because they lack citizenship. This is in-
correct. Provisions under the U.S. Constitution that refer to “persons” rather than “citizens”
apply to individuals regardless of immigration status. As the Supreme Court has explained,
“[t]hese provisions are universal in their application, to all persons within the territorial juris-
diction, without regard to any differences of race, of color, or of nationality.”3 Immigrants in the
U.S. are considered “persons” within the territorial jurisdiction for purposes of constitutional
protections regardless of how they entered theU.S. orwhether they have lawful immigration sta-
tus.4 Under this reasoning, the Supreme Court has had occasion to uphold noncitizens’ rights
under a variety of provisions for over a century, including but not limited to the Fourth Amend-
ment,5 the Fifth and Sixth Amendments,6 and the Due Process and Equal Protection clauses of
the Fourteenth Amendment.7

Some of the misconceptions over the constitutional rights of noncitizens may be due to a
muchmore narrow debate over how the Fourth Amendment applies in immigration courts. For
example, a split Supreme Court addressed the degree to which suppression rules would be re-
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laxed in the immigration court context.8 The majority denied suppression in the specific case,
but went on to say that it did “not condone any violations of the Fourth Amendment that may
have occurred” and explained that its “conclusions concerning the exclusionary rule’s value [in
immigration court] might change, if there developed good reason to believe that Fourth Amend-
ment violations by INS officers were widespread.”9 It further noted that there had been no as-
sertion that officers had violated the agency’s internal regulations or that there were any
egregious violations of the Fourth Amendment or other rights involved in that particular case.
Thus, as immigration enforcement has changed since this 1984 opinion, immigration practi-
tioners still bring motions to suppress in immigration court, addressing the issues outlined by
the Supreme Court. In any event, the decision was limited to the issue of suppression in immi-
gration court. Nothing in the opinion addressed application of the Fourth Amendment to dam-
age actions, and recent lawsuits have raised claims under the Fourth Amendment and other
rights in the U.S. Constitution.
In addition to the rights under the U.S. Constitution, numerous rights and obligations also

flow from federal statutes, from civil rights legislation such as the Civil Rights Act of 196410 to
immigrant-specific legislation such as discrete provisions within the Immigration and Nation-
ality Act that specify rights and/or provide limits on government authority.11 Federal regulations
under these laws also provide immigrants with specific protections. At the state level, many
states have constitutional provisions thatmay bemore expansive thanU.S. constitutional rights.12

In addition, many states and localities have enacted laws to protect their residents that do not
distinguish on the basis of immigration status. Local ordinances and regulations may also pro-
vide strict guidelines delineating permissible actions towards residents and their rights to redress
violations.
Thus, local police departmentswill have to account for a plethora of constitutional provisions

and laws that govern both the rights of immigrants and the obligations of law enforcement of-
ficials if they seek to expand their enforcement goals into the realm of immigration. To say that
immigration enforcement is somehow made easier by differences in the rights of immigrants
and citizens is extremely misleading. In many ways, law enforcement officers will have to con-
tend with a more complex set of laws and regulations governing immigration enforcement and
permissible state action than they usually contend with in their traditional criminal law en-
forcement activities.

B. Status and the Changing Demographics of Immigrants in the United States
Another common misconception that has framed the debate over local enforcement of fed-

eral immigration law is the idea that the changing demographic Americans are witnessing in
their communities involves only immigrants without status and thus such individuals will be
easy to target through police efforts. This idea is flawed for two interrelated reasons. First, most
new immigrants in theU.S. have some form of legal status. Second, the status of each specific in-
dividual is not easily discernable.
Contrary to popular belief, much of the changing demographic that Americans havewitnessed

in recent years deals primarily with legal immigration to the United States. While the percent-
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age of foreign-born individuals in theUnited States has risen dramatically in the last thirty years,
the vast majority of these individuals have lawful immigration status or citizenship. The per-
centage of foreign born in the United States population reached an historic low of 4.7 percent in
1970; today that share has climbed to approximately 12.5 percent of the population, or 38 mil-
lion persons residing in the U.S.13 The U.S. Department of Homeland Security (DHS), which ad-
ministers the programs that provide immigration status and citizenship to the foreign born, does
notmaintain statistics about the size of the different components of this population.14 However,
reliable estimates place the percentage of citizens or lawful permanent residents at approxi-
mately 70 percent of the foreign born.15 The remaining 30 percent are unauthorized immigrants
who overstayed their visas or thosewho entered theUnited States without permission. But even
within this group, there are substantial numbers who have a form of lawful status or are on the
verge of obtaining lawful status. About 300,000 have or will soon have Temporary Protected
Status, a form of status that allows the person to work legally in the United States and that pre-
cludes detention.16 An additional 617,000 have completed every step of the legal immigration
process, have official permission to work, and are on the verge of being provided with lawful
permanent resident status.17 Thus, even among thosewho are labeled as “undocumented” or “il-
legal,” many have important intermediate forms of status.
These numbers call into question whether a community is correctly characterizing the new

immigrants that are residing in or passing through their neighborhoods. Legal immigration con-
tinues at historically high levels. Each year, there are approximately onemillion new lawful per-
manent residents in the U.S.18 Added to these are 320,000 temporary workers and dependents
on a path to legal residence.19 Over 72 percent of new immigrants each year have lawful status.20

On top of these numbers of permanent residents, there are millions of foreign born who come
to the United States on temporary visas, such as student visas, business visas, and tourist visas.
Approximately 1.1 million students study each year on student visas.21 Tourism varies by the time
of the year, but the latest statistics are a reminder of how many foreign born visit each year. In
February 2008, hardly the top tourist month of the year, therewere 3.3million international vis-
itors to the United States, a 15 percent increase over the previous year.22

There is no doubt that in some parts of the country the demographic shifts from immigration
are striking, and residents are grappling with these demographic changes23. However, the
changes may not reflect unauthorized immigration. In Virginia, for example, the fiscal years
2005 through 2007 brought in almost one hundred thousand new lawful permanent residents.24

That number constitutes 1.2 percent of the entire population of the state of Virginia.25 But these
numbers are of lawful immigrants. While local residents might attribute changes in their envi-
ronment to popular press discussions of illegal immigration, much of what they observe is legal
immigration.
Moreover, there are no readily discernable factors that accurately indicate a person’s immi-

gration status. Some people may believe that foreign language use, or a lack of English skills, is
necessarily a sign of unauthorized immigration. However, foreign language use is high across the
foreign-born population. The vast majority of the foreign born use a language other than Eng-
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lish in the home.26 In addition, foreign language use is high among citizens. Nine percent of the
native-born population over the age of five—twenty-threemillion Americans—speaks a language
other than English at home.27 Of these native-born citizens, most speak English. But 4.7 million
report that they do not speak English “very well.”28 Thus, use of a foreign language or lack of
English skills does not necessarily mean that a person is likely to lack immigration status. Sim-
ilarly, a person’s surname is also not an accurate indicator of unauthorized immigration. For ex-
ample, while some localities particularly along the southern bordermight assume that a Spanish
surname is an indicator of unauthorized immigration, such an assumption is baseless—nearly 15
percent of the U.S. population is of Hispanic origin and the majority of Hispanic residents are
native-born U.S. citizens.29

In summary, the categories of lawful immigration status are complex and commonly used in-
dicators to determinewhich individuals fall intowhich categories will often prove false. Tread-
ing into the local enforcement of federal immigration lawwill therefore entail a significant risk
of targeting residents with lawful status, including U.S. citizens, and may be motivated by false
assumptions about the demographic changes in the community.

C.Mixed-Status Families and the Ripple Effect of Immigration Enforcement
Another commonmisconception related to the debate over local immigration enforcement is

that the purported targets of these efforts are somehow isolated from the rest of the community
by their lack of immigration status. There is no clear dividing line between citizens and nonci-
tizens within most communities, however. Nearly one in ten U.S. families with children is a
“mixed-status” family, i.e., a family with at least one noncitizen parent and at least one citizen
child.30 One in ten children living in the U.S. is a part of a mixed-status family.31 Approximately
85 percent of immigrant families (families with one noncitizen parent) are mixed-status fami-
lies.32

Thus, the arrest and detention of an immigrant may very well affect a citizen spouse or child.
Recent studies and reports have noted the harms that U.S. citizen children have experienced
when a parent is arrested and detained during a home raid or workplace raid.33 The immediate
harmsmay include unlawfully detainingU.S. citizen children34 or leaving children unsupervised
while their primary caregivers are detained.35 Longer term effects for children and familiesmay
include socioeconomic hardship, school disruptions, and emotional trauma.36

As amatter of liability, mixed-status families present local officials engaged in immigration en-
forcement with two kinds of problems. First, theymay improperly detain citizens or lawful res-
idents in the course of seeking a person without proper status. If they do so, they will be held
accountable for treading on these residents’ right to liberty. Second, they may leave minors un-
supervised as they detain their parents and thereby violate their general responsibility for the
care and well-being of the children residing in the community. Simply put, immigration en-
forcement cannot proceed on the assumption that these U.S. citizen childrenwill not be affected
by their attempts to enforce immigration law.
Thus, immigration enforcement is made infinitely more complex by misconceptions about

thewell-ingrained legal rights of immigrants, the changing demographics of the immigrant pop-
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ulation, and the intertwined nature of immigrants and citizens in local communities. The com-
plexities of immigration lawmake it very difficult for even themost experienced andwell-trained
federal immigration officers to follow the letter of the law. These underlying complexities are
important for localities to consider when evaluating the legal risks of undertaking immigration
enforcement.

II.Liability Issues in Local Police Enforcement of Immigration Laws
In the past year, as both the federal government and local authorities have stepped up immi-

gration arrests, the methods for identifying, arresting, and detaining those charged with viola-
tions of the immigration laws have sparked significant litigation. These lawsuits range from class
actions that challengemethods for arresting people in their homes or workplaces, to actions fo-
cused on the wrongful detention or deportation of a specific individual. Some of these actions
involve police action outside of a correctional institution. Some involve sheriffs or wardenswho
are identifying or detaining suspected immigration law violators in the local jail.
This section of the paper serves to unpack the potential liability of state and local officials.

First, it addresses the interplay between local and federal liability and how agreements between
localities and the federal government affect local liability. Second, it takes a closer look at the spe-
cific liability risks inherent in the local enforcement of federal immigration law and describes
some of the lawsuits that community members and their advocates have initiated to challenge
unlawful actions in the recent raids, arrests, detentions, and deportations.

A.The Interplay Between Local and Federal Liability
Police departments that engage in the enforcement of federal immigration law face potential

damages, actions, and other lawsuits similar to those faced by federal authorities. A personwho
feels that a local law enforcement officer or police department violated his or her rights may
sue to address those violations. The plethora of laws thatmay be at issue in a lawsuitmay include
but are not limited to numerous local and state laws, state constitutional provisions, Title VI of
the Civil Rights Act of 1964, and various provisions of theU.S. Constitution, including the Fourth,
Fifth, and Fourteenth Amendments. The exact contours of liability may depend both on the na-
ture of the violations and the scope of the relationship between local and federal authorities.
States and localities that act on their “inherent authority” to enforce immigration law, i.e., in-

dependent immigrant enforcement efforts without a formal agreementwith federal immigration
authorities, also risk challenges to the underlying validity of their actions. Although this issue
continues to be debated, there is substantial support for the view that localities are simply not
permitted to engage in most forms of immigration law enforcement in the absence of a specific
agreementwith federal immigration authorities.37 There are two interrelated bases for this view.
The first is the argument that states and localities have inherent authority to enforce federal

law only as it pertains to criminal violations. Under this reasoning, states do not have inherent
authority to enforce most immigration law because most immigration violations are civil, not
criminal.38 The second argument is focused on the issue of federal preemption. Given that the
federal government has a comprehensive scheme for enforcing immigration law, there is a strong
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argument that direct local enforcement of the immigration law is preempted by federal law.39 The
only forms of federal criminal enforcement that states and localities are arguably authorized to
engage in under this scheme are for specific federal crimes related to smuggling, transporting
or harboring,40 and illegal presence following reentry after a deportation order.41 But notably,
even in these areas, Congress has imposed limitations. With respect to reentry, Congress in-
cluded specific limitations on the reentry arrests, requiring that state and local officials first “ob-
tain appropriate confirmation from the Immigration and Naturalization Service of the status of
such individual and only for such period of time as may be required for the Service to take the
individual into federal custody for purposes of deporting or removing the alien from the United
States.”42 Indeed, the legislative history shows that Congress was careful not to provide broader
state and local authority to enforce immigration laws.43 As to smuggling, harboring, and trans-
porting, there are arguments that these provisions aremeant to be interpreted narrowly to reach
classic smuggling operations and the harboring and transportation related to these operations.
Localities that seek to enforce federal immigration law through their “inherent authority” risk
making arrests that fall outside the scope of their actual legal authority.
For these reasons and others, some states and localities seek to establish an agreement with

federal immigration authorities in an effort to prevent challenges to their authority. Section
287(g) of the Immigration and Nationality Act, a provision that Congress enacted as part of the
Illegal Immigration Reform and Immigrant Responsibility Act, authorizes the federal govern-
ment to enter into written memoranda of agreement (MOAs) with states and localities to pro-
vide for the local enforcement of federal immigration law.44 These “287(g) agreements” permit
“an officer or employee of the State or subdivision” to carry out the “function[s] of an immigra-
tion officer in relation to the investigation, apprehension, or detention of aliens . . . .”45 An offi-
cer or employee “acting under color of authority” of a 287(g) agreementmay be treated as federal
employees for purposes of litigation under the Federal Tort Claims Act (FTCA), which provides
for the United States to assume tort liability for actions taken by federal employees under the
scope of their employment.46

At first blush, these 287(g) agreements seem to provide somemeasure of protection for state
and local resources if facing suit over unlawful acts stemming from federal immigration law en-
forcement. However, the devil is in the details. The FTCAdoes not cover claims that are brought
directly under constitutional guarantees distinct from torts under state law.47 In addition, FTCA
protections do not extend to “discretionary functions” or actions taken outside the scope of the
officer’s employment.48

Thus, lawsuits challenging a locality’s actions will inevitably focus on activities that lie out-
side the 287(g) agreement. The DHS Bureau of Immigration and Customs Enforcement (ICE)
has specified that the “287(g) program is not designed to allow state and local agencies to per-
form random street operations” and “is not designed to impact issues such as excessive occu-
pancy and day labor activities.”49 ICE guidelines have clarified that “[p]olice cannot randomly
ask for a person’s immigration status or conduct raids” andmay not use traffic offenses as a pre-
text for questioning individuals about their immigrations status.50 Furthermore, 287(g) agree-
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ments do not cover conduct that constitutes racial profiling.51 State officers operating under a
287(g) agreement will not be treated as federal officers for purposes of the FTCA if they fail to
follow these guidelines.
Thus, as a whole, 287(g) provides very limited protection to localities and their officers, and

may even introduce new dangers in liability. Section 287(g) provides that states and localities
may carry out its functions only “at the expense of the State or political subdivision” and only “to
the extent consistent with State and local law.”52 At the same time, however, the officer or em-
ployee taking on this role will be “subject to the direction” of the Attorney General.53 If federal
officers, untrained in state and local law, direct a state or locality to participate in an operation
or series of arrests in a way that is inconsistent with state and local law, there are no protections
under 287(g). Thus, regardless of federal officials’ involvement, states and localities must as-
sure that their practices comport with local and state laws, including state court rulings on state
constitutional analogs to the Fourth and Fifth amendments, as well as other requirements under
federal guidelines, federal statutes, and the U.S. Constitution.

B. Liability Risks: An Overview of Recent Lawsuits Challenging Immigration
Enforcement Actions
As the overview above describes, the local enforcement of federal immigration law involves

aminefield of potential litigation and liability for police departments and localities. The Lawyers
Committee in San Francisco alone reports that it has settled eight cases over the last ten years
for a total of $642,500.54 This section of the paper describes some of themost recent public law-
suits in varying locales that have exposed unlawful actions by states and localities, often in co-
operation with or under direction of the federal government, when engaging in immigration
law enforcement whether on the street, in people’s homes or workplaces, or in the local jail.

1. Liability Stemming from the Arrest and Detention of U.S. Citizens

and Other U.S. Residents

Several localities have been sued in recent years due to the arrest and detention of U.S. citi-
zens, lawful permanent residents, and other immigrants with lawful status. As explained above,
immigration law is incredibly complex. Officers who make immigration arrests or detain indi-
viduals on the street, workplace, home, or jail will rarely have firsthand evidence of the status
of a person. Instead, assuming there is a lawful basis for a stop or other questioning, theywill be
making judgments about whether the person is a citizen, an immigrant with some other form of
lawful status, or an individual who lacks status altogether. These are not easy judgments and
erroneous determinations create a risk of liability.
The first danger is of targeting U.S. citizens. This occurs when law enforcement officers im-

properly arrest and detain U.S. citizens for immigration violations ormisidentify U.S. citizens in
the local jail as noncitizens, holding and transferring them into immigration custody. While
shocking, such occurrences are not uncommon. Citizenship law is complicated. Many persons
born abroad are citizens as a result of the status of their parents or grandparents.55 Theymay not
know the details of their citizenship, or even that they are citizens. Other citizens do not carry
or possess any proof of their status. As many as 13 million Americans do not have ready access
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to proof of citizenship (such as a birth certificate, U.S. passport, or naturalization certificate).56

The problem ismore pronounced for various segments of the population. Citizenswith incomes
under $25,000 are twice as likely to lack citizenship documents as citizens with incomes above
$25,000.57 Twenty-five percent of African Americans lack any form of government-issued photo
identification.58 As many as 32 million American women who have married do not have citi-
zenship documents reflecting their current name.59 Thus, lack of documentation does not nec-
essarily mean that an individual is not a U.S. citizen. When a question about citizenship arises,
however, there is no national database of citizens to resolve those questions. DHS can only an-
swer questions about people who have been processed by that agency. Most citizens, however,
have never had a file with DHS. DHS itself has reportedly detained and even deported U.S. cit-
izens despite its own purported expertise in this area of law.60 Similarly, local jails that attempt
to engage in screening make the predictable error of issuing detainers on some citizens, im-
properly holding them for transfer into immigration custody instead of releasing them.61

A second danger is of arresting, detaining, holding, and transferring into immigration cus-
tody some immigrants with lawful immigration status who are not subject to removal. Immi-
grants who have been granted lawful permanent residence, for example, maintain that status
regardless of whether their permanent resident card (or “green card”) itself is expired; only a
final removal order can terminate lawful permanent residence status.62 Thus, many individuals
with expired lawful permanent resident cards have diligently applied for and are still awaiting
their replacement cards due to the government’s delay, as described in a recent lawsuit chal-
lenging DHS’s failure to provide cards in a timelymanner for certain individuals.63 In any event,
such individuals still have lawful status and any false arrest and unlawful detention would be
grounds for a lawsuit.
Similarly, individuals without lawful permanent residence statusmay nonetheless have other

forms of immigration status that wouldmake their arrest and detention on immigration grounds
unlawful. For example, many individuals have been granted Temporary Protected Status (TPS),
which is granted to persons who are from countries that are suffering from natural disasters or
ongoing armed conflict or other extraordinary conditions.64 It is available to personswho crossed
the border without inspection and even to those with outstanding removal orders if they oth-
erwise meet eligibility requirements.65 The documentation for TPS, however, is chronically out
of date. Each year, applicants must apply to renew their status.66 The government does not
process their applications in time, however, for them to have a new document before their cur-
rent documents expire. Nonetheless, their status is considered valid and the government posts
a notice in the federal register stating that employment authorization is automatically extended
beyond the date on their existing cards.67 Individuals with TPS are statutorily prohibited from
being detained based on status.68

Given the serious violations inherent in the arrest and detention of U.S. citizens and residents
with lawful immigration status in the name of immigration enforcement, such actions carry se-
rious liability risks. Recent lawsuits that have been made public chronicle outrageous cases of
botched federal and local enforcement of immigration law against U.S. citizens and other resi-
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dents. In one recent case, federal and local Los Angeles officials, including the sheriff, were sued
for improperly causing the detention and deportation of Pedro Guzman, a cognitively impaired
United States citizen.69 Mr. Guzman was serving time for a misdemeanor charge in a local jail
when local criminal justice officials, through a special pilot project established through anMOA
with DHS, misidentified Mr. Guzman as a noncitizen, placing an immigration detainer on him
in the local jail and then transferring him to ICE, which eventually deported him—despite the
fact that Mr. Guzman was born in the U.S.70 Pedro Guzman’s case was a major news story since
it tookmonths forMr. Guzman to be located and returned to his family.71 The particular facts of
his case have yet to be fully developed, but it is possible that his cognitive impairment played
some role in his deportation. If so, it would follow a reported pattern in which the cognitively
impaired or mentally ill are misidentified as noncitizens.72

In addition to actions resulting in unlawful deportation, unlawful stops, searches, question-
ing, arrests, and detention of U.S. citizens and residents also carry serious liability risks. In one
recent case, filed as a class action againstMaricopa County, Arizona,Maricopa County Sheriff ’s
Office, andMaricopa County Sheriff Joe Arpaio, four U.S. citizens and one individual with law-
ful status at the time of his arrest describe having been unlawfully stopped, detained, and ques-
tioned byMaricopaCounty Sheriff’s Office officials based on their efforts to enforce immigration
laws through a 287(g) agreement.73 In New Jersey, several U.S. citizens, lawful permanent resi-
dents, and an individual with TPS joined other immigrants challenging home raids conducted
by ICE and the Penns Grove Police Department, describing the raids, questioning, seizure of
documents, and/or arrests in their homes despite their lawful status.74

These are only a few public examples of the myriad cases involving lawsuits against locali-
ties attempting to enforce complex immigration law. They add to the already long list of law-
suits against ICE practices that ensnare people with lawful status, including highly publicized
lawsuits such as a damages action following the wrongful arrest and detention of a nine-year-
old U.S. citizen75 and a damages action with 114 administrative complaints challenging a work-
place raid that involved the detention and search of scores of U.S. citizens and lawful permanent
residents.76 Police departments that engage in federal immigration law enforcement can hardly
expect to be better at identifying individuals without lawful immigration status than federal im-
migration agents, and open themselves up to liability for violating the rights of community res-
idents.

2. Liability Stemming from the Use of Racial Profiling as a Method

of Enforcing Federal Immigration Law

Racial and ethnic profiling is a real risk in state and local immigration enforcement of federal
immigration law. Enforcementwithout profiling requires some individualized suspicion related
to the individual who is stopped and questioned or otherwise investigated. But what will con-
stitute individualized suspicion? As explained above, immigration status is a complex legal issue.
Local officers will not be able to “observe” an immigration violation theway theymight observe
a violation of criminal law. Under such circumstances, there is a serious risk that the grounds for
suspicion will in fact be nothing more than a series of assumptions that begin with a profile
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about people who speak another language or have a particular racial or ethnic profile. Indeed,
the federal government has long been criticized for using racial profiling in its efforts to enforce
immigration law.77 A statistical study of data gathered through the Freedom of Information Act
found substantial evidence of profiling in the New York office of the Immigration and Natural-
ization Service, the precursor agency to DHS.78 Such tactics may well be ingrained in certain
federal immigration enforcement efforts.
Despite its ubiquitous nature, racial profiling is unlawful and has subjected law enforcement

officers to liability.79 Even localities engaged in racial profiling under the direction of federal im-
migration agents will not escape liability for these actions. Under 287(g) agreements, localities
have no protection from claims that they have engaged in racial profiling. The 287(g) agree-
ments have specifically provided that officers exercising authority under theMOA are bound by
all federal civil rights statutes and regulations, explicitly including the U.S. Department of Jus-
tice 2003 guidance, “Guidance Regarding the Use of Race by Federal Law Enforcement Agen-
cies.”80 As the federal guidance states: “Reliance upon generalized stereotypes is absolutely
forbidden. Rather, use of race or ethnicity is permitted only when the officer is pursuing a spe-
cific lead concerning the identifying characteristics of persons involved in an identified crimi-
nal activity.”81

In the lawsuit againstMaricopa County, its Sheriff ’s Office, and Sheriff Arpaio, allegations of
racial profiling are front and center. The plaintiffs allege that the defendants have engaged in a
pattern and practice of racial profiling that includes the use of sweeps involving “pretextual and
unfounded stops, racially motivated questioning, searches and other mistreatment, and often
baseless arrests” as well as “widespread, day-to-day targeting andmistreatment of personswho
appear to be Latino.”82 The named plaintiffs in the complaint detail several disturbing incidents
where police officers targeted individuals with Latino appearance during sweeps and arrests.83

The plaintiffs allege that these actions violate the civil and constitutional rights of the class, cit-
ing violations of constitutional rights including the right to equal protection and the prohibi-
tion against unreasonable search and seizure; violations of the prohibition against racial
discrimination by federally funded programs in Title VI of the Civil Rights Act of 1964, 42U.S.C.
§ 2000d and its implementing regulations; and violations of the Arizona State Constitution Art.
II, § 8, which provides that “No person shall be disturbed in his private affairs, or his home in-
vaded, without authority of law.”84

Similarly, several immigrant plaintiffs brought a lawsuit against ICE agents and themayor, po-
lice chief, and individual police officers in Danbury, Connecticut, raising claims under state and
federal law.85 The lawsuit challenges the “discriminatory and unauthorized enforcement of fed-
eral immigration laws against Latino residents” and alleges that the police “have repeatedly and
knowingly made illegal civil immigration arrests, engaged in impermissibly discriminatory law
enforcement, and retaliated against residents for expressive activities secured by the First
Amendment.”86 The lawsuit challenges the city’s discriminatory targeting of a group of day la-
borers as well as its use of racial profiling and pretextual stops to enforce civil immigration law,
particularly in terms of the use of civil immigration violations found in the National Crime In-
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formation Center database to make unauthorized civil immigration arrests.87 Because Danbury
has taken on these actions without engaging in any 287(g) agreement with federal immigration
officials, the lawsuit raises federal preemption arguments in addition to the other legal claims.88

Racial profiling is also the focus of a lawsuit against Sonoma County and the Sonoma County
Sheriff ’s Department in Sonoma County, California. The lawsuit, brought by several individu-
als and the Committee for Immigrant Rights of Sonoma County, alleges that sheriff ’s deputies,
both with and without assistance from DHS immigration agents, “use race as a motivating fac-
tor in traffic stops and other detentions,” unlawfully targeting, interrogating, and detaining
Latino residents of Sonoma County for purposes of immigration enforcement.89 The lawsuit
challenges the authority of the county to engage in this immigration enforcement as well as the
county’s denial of the constitutional, statutory, and regulatory rights of immigrants once held in
the county jail for immigration purposes.90

Allegations of racial profiling and bias have also been raised in the context of identifying—
and misidentifying—individuals as deportable immigrants while in criminal custody in local
jails. The lawsuit against the Los Angeles County Sheriff ’s Department for the deportation of a
U.S. citizen alleges that the plaintiff, Mr. Guzman, “was selected for interview [by the local law
enforcement officer whoworks with DHS] based solely on his perceived race, ethnicity and na-
tional origin” and that that the Los Angeles County Sheriff ’s Department thus “unconstitution-
ally discriminated against plaintiff Guzman on the basis of his race and ethnicity...by causing or
participating in the illegal deportation of Mr. Guzman.”91 The lawsuit also alleges inadequate
training of the local law enforcement officials.92

Given the complexities of immigration law, it may not be uncommon for federal immigration
agents and local police officers alike to fall back on racial profiling tactics to identify people who
may be in violation of civil immigration law. Once such tactics are used, the violations may be
widespread, as the plaintiffs in these lawsuits attest. Thus, states and localities that are consid-
ering whether to engage in federal immigration law enforcement must question how their offi-
cers will be able to conduct these activities and identify individuals who have violated
immigration law without engaging in racial profiling.

3. Liability Stemming from Unlawful Arrests, Searches, and Seizures and Other Common

Immigration Enforcement Tactics

In addition to the problems described above, local police also face a substantial risk of liabil-
ity in performing immigration tasks due to the differing rules of engagement between tradi-
tional police work and immigration law enforcement. As police departments arewell aware, the
laws of criminal enforcement are complex and regular training is essential to ensure that rights
are respected and evidence is admissible in any subsequent prosecution. Adding immigration en-
forcement into this mix, which differs in substantial ways fromwhat is considered permissible
police conduct in the criminal investigation context, changes the rules of engagement. Violating
these complex rules could lead to significant liability for localities.
A key area of confusion for local police who have been involved in home raids and arrests in-

volves the scope of the arrest warrant. In the criminal sphere, an arrest warrant is issued by a
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judge upon a showing of probable cause.93 The underlying information for the warrant is likely
to be supplied by an affidavit of an officer who has investigated the case and can provide sworn
testimony about the probable cause for believing that the target has committed a crime.94 The
arresting officer may go to the home to execute the warrant and is expected to follow a knock
and announce procedure.95 If the suspect does not open the door, the officermay force open the
premises and arrest the individual named in the warrant.96 Once arrested, the individual is pro-
vided with a right to counsel and will be arraigned within a short time.97 If there is a major mis-
take in the original ground for the arrest, it maywell be discovered by the prosecutor and defense
lawyer, and lead to a dismissal of the charges.
Consider the contrasting rules and institutional structure for an immigration arrest. An admin-

istrativewarrant is issued by one of awide array of immigration officers, often on the basis of lim-
ited paper information. There is no process for a sworn statement reviewed by a neutral judge or
other officer. The warrant may be based on data that is old and out of date.98 Once the warrant is
prepared, the officersmay go to the place believed to be the homeof the person named in thewar-
rant. They do not have the right, however, to enter the home without consent.99 Once they arrest
the individual on civil immigration grounds, theymay detain the person and there is no right to an
attorney at government expense.100 As a result, it is very possible that amistakewill go undetected
and that an individual whowas not in fact subject to arrest will remain detained.
Because officers do not have the right on an administrative warrant to enter a home without

consent, the key to the execution of an immigration home arrest focuses on the issue of consent.
When an individual sees a police officer at her door, however, she may assume that she has no
choice in the matter. A person who consents believing that the police would otherwise be au-
thorized to gain entry forcibly cannot be said to have consented. Police officers may face simi-
lar confusions, not understanding the limitations of an administrative warrant.When the target
of a warrant does not answer the door, for example, local police might presume that they are
free to force their way into a home. Similarly, theymay presume that thewarrant bears the safe-
guards and relative reliability of the criminal law system and may be surprised to find that the
person specified in the administrative warrant is not the person they find in the targeted home.
Simply put, the “warrant” for an immigration arrest—a defining instrument of police authority
under other regimes—is a highly misleading document for police who are accustomed to en-
forcing criminal laws.
Thus, it comes as no surprise that home raids have sparked litigation over the tactics in exe-

cuting administrative immigration warrants or otherwise attempting to enter homes and arrest
individuals without a valid warrant. In Minnesota, a group of U.S citizens, lawful permanent
residents, and other immigrants filed a lawsuit challenging the legality of methods used by ICE
and several local law enforcement officials as part of “Operation Crosscheck.”101 Through this op-
eration, an officer with Kandiyohi County Probation Service “collected information regarding
persons under her supervision who, in her determination, had been ‘born in foreign countries’
and concludedwere ‘here illegally.’”102 She contacted ICE officials inMinnesotawith a “‘dossier
of foreigners’ for their inspection.”103 ICE and local law enforcement officers from several area
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police departments used this information to engage in warrantless home raids that resulted in
the unlawful arrest and detention of numerous individuals, including children.104 The lawsuit as-
serts that ICE and the local law enforcement officers violated the plaintiffs’ constitutional and
statutory rights through these warrantless arrests, searches, and seizures and other unlawful
practices during the raids.105

Similar lawsuits have also arisen in response to home raids as part of “Operation Return to
Sender,” a “fugitive” enforcement action that targets immigrants who have been ordered de-
ported but have not left the country. In New Jersey, for example, a group of U.S. citizens, immi-
grants with lawful status, and other immigrants filed a lawsuit challenging the legality of
methods used by ICE and local police in carrying out “Operation Return to Sender.”106 Accord-
ing to the lawsuit, the operation was carried out unlawfully and in fact did not target these al-
leged absconders. The complaint alleges that the agents used deceptive tactics or force to gain
entry into the home and proceeded to interrogate everyone in the home without any individu-
alized suspicion.107 The complaint further alleges that these operations are conducted without
adequate prior investigation, thereby leading to the harassment of people without reasonable
cause to expect a “fugitive” to be in the relevant location.108Many of the individualswerewrongly
arrested despite having valid status and/or otherwise treated harshlywhile detained.109 For these
violations of their rights, the plaintiffs are seeking compensatory and punitive damages as well
as injunctive relief under federal and state constitutional law.
A similar lawsuit was filed inNewYork as a class action, also challenging ICE’s tactics against

residents under “Operation Return to Sender.”110 The complaint alleges that the agents used de-
ceptive tactics—including announcing themselves as “police”—during predawn raids in people’s
homes.111 The complaint further notes the lack of consent in ICE’s entry as well as the agents’
questioning and rough treatment of residents who were not listed as “fugitives.”112 Notably, the
complaint cites the statements of public officials within Nassau County government expressing
their frustrationwith ICE. In a public letter to the local Agent-In-Charge of ICE, Nassau County
Commissioner of Police Lawrence W. Mulvey stated that ICE had misled the Nassau County
Police about the nature of the raids and that the people arrested were not the purported targets
of the raids.113 Noting that the ICE agents actedwith a “cowboymentality,” Police Commissioner
Mulvey criticized the inaccurate information they used for the investigation, including their use
of incorrect addresses for the targeted homes and, in one instance, their attempt to look for a 28-
year-old suspect using a photograph of the suspect when he was seven years old.114

The inaccuracies that plagued these home raids described in these lawsuits are not iso-
lated. A study by the DHS Inspector General has observed that the data relied upon by ICE’s
fugitive teams is inaccurate in up to 50 percent of cases.115 Community groups have struggled
to educate residents about their rights under the varying laws, but as the lawsuits demon-
strate, many individuals are afraid and feel coerced when confronted with predawn opera-
tions at their homes. Local police departments may seek to consider whether to get involved
in any such operations given the inaccurate and incomplete information and unlawful prac-
tices that are often involved.
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4. Other Areas of Local Involvement in Potential Litigation

While many of the most recent lawsuits have focused on the problems described above, the
local enforcement of federal immigration law may lead to numerous other types of unforeseen
areas of liability and increased involvement in litigation. These include but are not limited to
litigation over the conditions of confinement, the treatment of minors, the release of informa-
tion about the policies and practices of the police department, and increasing involvement in
immigration court litigation.
First, localities face considerable litigation concerning the conditions of confinement in local

area jails that hold immigrant detainees.While localitiesmay enter into formal agreements with
the federal government to hold immigrant detainees, the federal government has pointedly ar-
gued that the states and localities that agree to hold detainees are solely responsible for the qual-
ity of their care under applicable intergovernmental service agreements and contracts.116 They
argue that these state and local facilities are “independent contractors” and are therefore not
within the scope of the FTCA.117

Second, localities must face the real and pressing question of how children will be treated if
and when police conduct arrests and raids. ICE has been highly criticized for detaining sole
caregivers and children present during raids. For example, during aworkplace raid inNewBed-
ford, Massachusetts, community residents complained that ICE had given little notice to social
welfare agencies and a significant number of childrenwere left unsupervisedwhile their parents
were detained and even transferred out of state.118 In another example involving a highly publi-
cized home raid that resulted in a lawsuit, ICE agents arrested and detained a nine-year-oldU.S.
citizen for twelve hours, after his father showed the agents the child’s U.S. passport and asked
to arrange for someone towatch him.119 In theMinnesota lawsuit challenging “Operation Cross-
check,” sixteen children are included as plaintiffs challenging warrantless home raids in which
the children themselves were arrested and detained.120 These types of acts have instigated law-
suits andwill no doubt result in liability risks for states and localities that engage in similar prac-
tices.
Third, many localities have been drawn into “freedom of information” litigation. In the Dan-

bury lawsuit, for example, the immigrants’ lawyers filed a state freedom of information law re-
quest to obtain documents related to the arrest of a group of day workers.121 The hearing on the
request involved testimony by the city police chief, the chief of detectives, the mayor’s chief of
staff, and the deputy corporation counsel.122 In some of these freedom of information cases, the
state may not be free to defend the action as it sees fit. In one case, the federal government ap-
peared in the state freedom of information action to present the position of the United States in
opposition to release of the records that the sheriff used to place an immigration detainer on an
individual who had a “hit” on theNCIC database.123 Ultimately the statewas ordered tomake the
disclosure.124 But in the meantime, the litigation was prolonged by the federal position against
release of information.
Fourth, localities may find themselves being drawn increasingly into immigration court. Im-

migration proceedings differ significantly from criminal proceedings. In most cases, the court
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decides a binary question—whether to deport or not deport. There is no opportunity to plead to
reduced charges or otherwise achieve compromise. That means that in cases where the immi-
gration law offers no relief if the case goes forward, there is a premium on proving that the ar-
resting officers violated applicable regulations or otherwisemade awrongful arrest. Police errors
are therefore more likely to be at the center of attention. This issue may arise in two different
ways. First, an individual may move to terminate the proceedings based on an argument that
the officer violated applicable regulations.125 This kind of claim necessarily involves questions
about what happened in connection with the arrest. It is therefore standard procedure in these
kinds of cases to subpoena the officer to testify about the arrest. Secondly, immigration cases, like
criminal cases, may involve motions to suppress evidence, such as statements made by the per-
son arrested or documents obtained through the arrest.126 These motions also involve subpoe-
nas of the arresting officers to inquire into the circumstances surrounding the particular arrest
but may also involve an inquiry into the general practices of the arresting agency. Thus locali-
ties may find the actions of their officers and their general practices and policies increasingly at
issue in immigration court.

Conclusion
Many of the issues surrounding state and local liability for immigration enforcement have yet

to be resolved. Indeed, some of these issues may not be resolved for many years as immigration
enforcement practices change and as cases work their way through the courts. But the risks for
states and localities are very real. These risks must be considered as states and localities decide
whether to take on enforcement of immigration law.
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